INTRODUCTION
In this journal which specializes in producing symposia on important topics,' the Spring 1965 issue was devoted to "Unification of Law." 2 The subject then had new actuality. To protect the national interest, state and federal, the United States had decided to join the Hague Conference on Private International Law and the International (Rome) Institute for the Unification of Private Law. 3 Involvement increased with the creation of the United Nations Commission on International Trade Law (UNCITRAL). Today regional work must also be covered. The Organization of American States (OAS) sponsors activities of the "Hague Conference" type. And there are the international agencies attending to special fields such as maritime law and air law. A huge mass of activity is involved. These developments are slow in showing results, but they are generally recognized as necessary. Conventions on important subjects are produced. Most of them take effect, between a larger or smaller number of countries. Independent of ratifications, preparation and existence of the instruments often has beneficial effects. Undesirable practices are brought to light and perhaps stopped. The matter appears in new light.
The United States is among the countries which have ratified the Hague Conventions on Service Abroad of Documents 4 and on Taking Evidence Abroad. 5 The United Nations Convention on Recognition and Enforcement of Foreign Arbitral Awards also has been ratified (for the commerce field). 6 I UNIFORM LAWS ON THE INTERNATIONAL SALE OF GOODS The first international conference which the United States had to attend under the new policy sanctioned by the Congress 9 was one called for April 1964 by the Netherlands Government at the request of the Rome Institute to work on two drafts, a convention providing for a uniform law on the international sale of goods and one providing for a uniform law on the formation of contracts for such sales. A draft of a uniform sales law had been prepared by the Rome Institute before the Second World War. After the War it was put before a diplomatic Conference which sat at The Hague in October 1951 and turned it over to a committee for improvements. 1° A revised draft and a first draft of a uniform law on formation reached the involved governments in 1956.
The United States had not taken part in preparation of the drafts or in the 1951 Conference. Ernst Rabel, an original sponsor of the Rome Institute project and since the outbreak of the War a resident of Ann Arbor, had attended the Conference as a Rome Institute Consultant. The Rabel "link" had gone with his death in 1955. The Rome Institute was familiar with the work on our Uniform Commercial Code and also was aware of moves made in the United States to join the Rome Institute and the Hague Conference.
The United States faced the problems of the Diplomatic Conference called for April 1964 with little advance notice. From the American viewpoint the drafts were defective and required amendments. The Conference's history is recorded; its proceedings are in print. At a pre-Conference meeting the Common Market countries had agreed not to allow a postponement. They commanded a majority at the Conference. At the end of three weeks' work the drafts were brought to a vote and approved by a majority."'
The United States was in the uncomfortable position of a latecomer. The British had taken part from the beginning and did not wish to antagonize the Continent. At their suggestion, ratification of the Convention was allowed with the reservation that the uniform laws should apply only if chosen as the law of the contract by buyer and seller. 12 Such "ratification" would count as one of the five needed to put the Conventions into effect.
Aside from this phenomenon, a provision in the Uniform Law itself has made history. Article 2 forbids recourse to the rules of private international law to govern the Law's application. No limit on applicability is needed, it was 9. See note 3, supra. [Vol. 41 : No. 2 argued, uniform legislation drafted by an international conference being superior to any local law. A United States proposal to remove this post-Rabel provision was lost by a vote of eleven versus eleven with two abstentions. 13 Concessions were made. Ratification may be with the reservation that buyer and seller must each be in a country party to the Convention. 4 Views differ on whether it was "right" to vote on an admittedly defective draft and deny the United States a proper chance of influencing the contents. Agreement exists that ad hoc diplomatic conferences like that held in April 1964 present unusual risks. 7 The vote on unlimited application of the Uniform Law reflected lack of proper representation of private international law on the delegations. Post-Conference developments, it will be seen, allow the hope that a generally acceptable law on international sales of goods will be produced.
As a result of an initiative taken by Hungary in the fall of 1964, the United Nations Commission on International Trade Law was created in 1966. The Commission in 1968 decided to give first priority to production of a uniform law on international sales.' The Working Group which was set up produced a draft.' 9 With some changes it was approved by the Commission at its Tenth Session held in Vienna in June 1977.20 The draft will go before a United Nations Conference. An acceptable answer to the Uniform Law's applicability in space seems to have been found. 2 ' The prospects of the project 13. This and other phases of the Conference are discussed critically in Nadelmann, Uniform Legislation Versus International Conventions Revisited, 16 AM. J. CoMP. L. 28, [34] [35] [36] [37] [38] [39] [40] [41] [42] [43] [44] 16. Principal Convention, supra note 11, Art. IV; Formation Convention, supra note 11,
17. The composition of the Conference and other aspects are discussed in Nadelmann, supra note 13. are considered good. A side product prepared by the Commission, a Convention with a Uniform Law on Prescription (Limitation) in the International Sale of Goods, was approved by a United Nations Conference recently. 22 The decision taken by UNCITRAL to produce an improved version of a Uniform Sales Law did not deter the activist group of the 1964 Diplomatic Conference from pressing for immediate enactment of the Uniform Laws produced in 1964. Enabling legislation was passed in the United Kingdom as early as 1967.23 As a result of five ratifications, the Conventions became effective as of August 1972 between the United Kingdom (with the "British" reservation), Belgium, San Marino, Israel, and the Netherlands. Ratifications by Italy and the German Federal Republic followed. 2 4 Only Israel has ratified without the use of any one of the allowed reservations. France and Luxemburg have not ratified. It is too early to assess the results of this semi-regional unification of law. British business has not availed itself of the possibility of making the Uniform Laws the law to govern its international sales contracts; nor has American business chosen the Uniform Laws (which can be done without any need for ratification of the Conventions by the United States Three draft conventions were produced at the 1964 Conference. The United States has ratified one, the Convention on Service of Documents Abroad. 2 7 Work on the fourth topic, recognition and enforcement of foreign judgments, could not be completed for lack of time and because of a controversy over whether to prepare a multilateral convention or a model for conventions. The decision was to call a Special Session to complete the work.
The Conference met in special session in April 1966. The preliminary question was resolved. A multilateral convention would be prepared, but it would take effect between given countries only after they had concluded a complementary agreement. Control over the choice of the partner was preserved. Work on the convention was completed 28 except for one substantive issue over which violent disagreement developed, threatening to break up the meeting. The issue was the result of outside developments.
Under their Charter, the Treaty of Rome of 1958, the Common Market countries are obliged to facilitate reciprocally the enforcement of the decisions of their courts. In 1960, the six governments decided to comply with the obligation by way of a multilateral convention. The same year, as a result of suggestions from the Council of Europe and the International Law Association, the Hague Conference decided to prepare a convention on judgments.
When the Hague Conference met in Special Session in April 1966, an advance draft of the Market Convention had become known. Among other things, the draft provided that, against non-residents of the Market (but not residents), all judgments must be enforced, even judgments rendered on a jurisdictional ground that has traditionally been held internationally unacceptable-for example, judgments with plaintiff's nationality or domicile or mere presence of assets as basis. But for the treaty, recognition would be denied such judgments. 2 9 At the session of the Hague Conference, the United Kingdom and United States delegations jointly proposed regulation in the Hague Convention of the status of judgments rendered by courts without proper jurisdiction. 30 The Market group objected vehemently. As a last minute compromise it was decided to sign the convention draft and assign the question of the status of such judgments to a Special Commission for resolution. The Commission met in October of the same year and produced a protocol limiting their effects. 3 1 The agreement on the protocol was unanimous, but disagreement developed over the relation between protocol and convention. This issue was taken up at the 11 th Session of the compromise was necessary. A resolution was adopted unanimously recommending that convention and protocol be used together. 3 2 The protocol as such has made history but neither it nor the Convention has been used. The multilateral Convention is considered too complicated. The many treaties which have since been concluded 33 are all bilateral instruments; this form is preferred.
The public debate at The Hague led the Common Market group to make a concession. The system of the Convention was not changed but a provision was added allowing each member State not to enforce foreign judgments rendered by a court without proper jurisdiction, provided the State has with the country of the domicile of the judgment debtor a treaty on recognition of judgments. 34 [Vol. 41 : No. 2 judgments was received and accepted by the United States. The treaty would free the United Kingdom from the obligation to enforce against United States residents judgments rendered elsewhere in the Market without a proper jurisdictional basis. A draft treaty was initialled by representatives of the two governments ad referendum in October 1976. 3 7 If the treaty is signed and ratified, protection is secured for assets located in the United Kingdom. The problem persists in its entirety in the original six member States and, once they have acceded to the Convention, in Denmark 3 7 a and Ireland.
The Six of the Common Market-or persons for them-found it proper to challenge the rest of the world. No legal issue exists; the complaint is considered justified by commentators. 3 8 The challenge should be taken up. The Six could be invited to agree on submission of the matter to the International Court of Justice. The test would be "due process of law," a concept which has general standing. 39 Until corrected, the issue will burden relations with the Common Market. The concession that individual member States may remove the effect complained of through the conclusion of treaties on recognition of judgments with third States will not appease these latter States. Negotiation of treaties is at best a long-drawn-out affair. The Six have not offered to conclude such treaties. The United States as one interested party has no reason to submit to pressure, especially in view of the liberal recognition policy followed by the courts in the United States in the matter of recognition of foreign Bad examples which are tolerated are dangerous. The problem created by the Market Judgments Convention seems to be the forerunner for other difficulties of the same nature. The Market Judgments Convention excludes from coverage decrees in bankruptcy. Conclusion of a separate bankruptcy convention was deemed preferable. After years of work, the draft of a bankruptcy convention prepared by a Working Group was published in 1970.41 Again the multilateral convention approach is used. The aim of the draft is to secure liquidation of all the assets in a single administration. Only one bankruptcy adjudication can take place, and it must be given effect in all Market States. Unless provided otherwise, the law of the state of the adjudicating court governs. On a few points the substantive law is made uniform. 42 Exclusive adjudicatory jurisdiction is given to the courts of the Market State in which the debtor's center of affairs is located. If the center is outside the Market, jurisdiction goes to the court of the place of an establishment in the Market, if there is one; if none exists but local law allows an adjudication on some other ground-perhaps creditor's nationality or domicile or presence of assets-this basis may be used. Whatever the basis, effect must be given to the adjudication in all Market States. 43 As in the case of the Judgments Convention, extraterritorial effect is given even to strictly local adjudications which would be denied effect abroad under current law. Rights and interests of individual non-Market parties are jeopardized. Again the outside world is challenged.
The 1970 draft went to the six governments for their comments. When the United Kingdom, Denmark and Ireland joined the Market, they were invited to comment on the draft. Unlike the Judgments Convention, no commitment exists with respect to the bankruptcy draft. In the United Kingdom, [Vol. 41 : No. 2 the Secretary of State for Trade in 1973 appointed an Advisory Committee composed of lawyers and accountants from England, Scotland and Northern Ireland (each of which has its own bankruptcy law). The Committee's Report was released in August 1976. 44 It includes a note of Reservations by one of the six committee members.
45
A majority of the Committee accepts the single administration approach taken in the draft which, of course, was made with only the original Six in mind. 46 On the jurisdictional issue a majority think that the questionable feature is acceptable because "otherwise a gap would remain." 4 7 The note of Reservations--which is by Professor Anton, 48 currently a member of the Scottish Law Commission-pays special attention to what its author considers provisions unfair to non-member States. 49 Alternative approaches are offered to the resolution of the problems which the Market faces in the field of bankruptcy.
0
The Market's Working Group has resumed work. The future of the draft is unclear. The draft fails to deal, even for internal purposes, with the case where assets are outside the Market. 51 The non-Market country where assets are located will have means of protecting itself from discriminatory or noncooperative aspects of Market law. 5 2 Confrontations can be expected. The draftsmen seem to have thought that the Market can do as it pleases without being vulnerable. This is not the case.
International work on the bankruptcy problems is long overdue. 53 An ef-44. Command Paper, supra note 41. The Report underlines that the United Kingdom has no obligations toward the draft ( § 4 in Introductory).
45. Command Paper, supra note 41, at 105-28 (hereinafter Reservations). 46. Command Paper, supra note 41, § 16; cf. Reservations, supra note 45, § § 18-21. In the past, England had insisted on a more flexible approach. See Nadelmann, supra note 43, at 28 n. 155 (1972) . 52. The problem is discussed in Nadelmann, supra note 43. 53. The chaotic condition of the law could be witnessed in the recent banking cases discussed in Nadelmann, supra note 43, which also led to adjudications abroad. In Herstatt, "marshalling" is litigated in German courts; in Israel-British, where the equal distribution of the New York assets was secured in our courts, the Swiss assets have gone to the first attaching creditor. See fort to reactivate work in the International Law Association was blocked by the Market group. 5 4 The same situation may be faced at the Hague Conference. 5 I have elsewhere urged that the governments ask UNCITRAL for an exploratory study. 56 Agreement on minimum standards for local legislation may turn out to be possible.
IV THE COMMON MARKET DRAFT CONVENTION ON CONTRACTS AND TORTS

AND THE HAGUE CONFERENCE
Though in a different way, the Common Market Judgments Convention is linked with yet another Market project which has produced concern in many quarters. After completion of the Judgments Convention, the argument was advanced by some that, inasmuch as the Convention allows choice between courts in certain instances, the choice-of-law rules should also be unified to prevent forum shopping. Identical rules would reduce interest in maneuvering for a court in one State rather than another. But the desirability of unifying the conflicts law had also been argued as a general proposition.
Back in 1951, the Benelux countries had drafted a uniform law on private international law. To remove opposition to some provisions, a revised version was produced in 1967. 5 7 This draft was sent by the three governments to the Commission of the European Communities with the proposal that unificationof-law work be undertaken for the entire Market. Consultations between the six governments led to agreement in principle on such a project. A plan on how to proceed was developed. Work was to begin with contracts and torts. Reporters were chosen. After eleven meetings, each lasting several days, the experts early in 1972 agreed on a draft Convention on the Law Applicable to Contractual and Non-Contractual Obligations. 5 8 A supporting statement by the Reporters was produced. 59 States, the decision was reached to publish the draft. A translation appeared in the United States. 60 The rules are designed to be of general application. Under the draft Convention they shall apply without any requirement of reciprocity and irrespective of whether the law to apply is that of a Market State. 6 1 When the Hague Conference had its 12th Session in October 1972, consideration was devoted, as usual, to topics for future work. The United States delegation proposed work on contracts and torts. 62 It argued that regional codification of rules of general applicability, which seemed under way, risked freezing the law, thereby making unification on a broader level difficult if not impossible. Contracts and torts required broad treatment. The Hague Conference had been created to work on the broadest level. The Market group opposed the proposal as a challenge to their right to do for themselves as they saw fit. The substantive argument was that the Conference had always worked on specific, rather than broad subjects. The President of the Session, the late Professor Louis de Winter, said that he saw no reason why the Conference should not investigate the merits of the American proposal. A compromise was reached. The Permanent Bureau would send a questionnaire to the member governments inquiring whether it was opportune to undertake studies on the subject. In the light of the replies, the Standing Government Committee would decide on the action to be taken. 63 The Standing Government Committee is a Dutch Committee set up in 1897 by the Dutch Government to advise it in the field of private international law. 64 When at the post-War Conference of 1951 the Hague Conference was transformed into a permanent intergovernmental institution and its Charter was written, 6 5 the assignment was given to the Dutch Government Committee to secure the Conference's operation with the help of a Permanent Bureau. The Committee would examine all proposals for the agenda of a Conference session. It would set the session's date and settle the agenda after consultation with the member governments. Between sessions, the Committee might create special commissions to prepare drafts and order study of topics within the range of Conference interest.1 6 I might add that the expenses of the regular sessions of the Conference are covered by the Netherlands. 6 7 The questionnaire on Contracts and Torts prepared by the Permanent Bureau was sent to the member governments in November 1973.68 Should work be undertaken? Should it be parallel to what other organizations were doing or should it be delayed until that other work was in an advanced stage? Should the topics be on the agenda of the 13th (1976) or 14th (1980) Session? The replies were circulated by the Bureau in November 1974 with an evaluation. 6 9 The answers seemed to be divided evenly on whether to start work immediately or to wait and, possibly, go into it later. The Government Committee's conclusion was that the topic should not be on the agenda of the 1976 Session. As regards later work, further investigation, the Committee thought, was needed-for example, whether to draft rules of a general nature or special rules, whether the form should be a convention, a model law, or recommendations. Another communication was promised toward the end of 1975, possibly with the calling of a meeting of a Special Commission to consider this and other matters. The positions taken at the Special Commission did not permit a unanimous recommendation that the subject of contracts and torts be included in the future work of the Conference; however, if the 13th Session of the Conference decides to recommend that the Conference proceed with the study of this subject, the Special Commission unanimously recommends the following procedure:
The work on the subject would commence with an internal study to be made by the Permanent Bureau. The scope of this study should be rather broad and should take into account work undertaken on the regional level and in other international organizations. This study would result in a Report which would be submitted to the Netherlands Standing Government Committee, which would then decide on the subsequent steps to be taken, in conformity with standard procedures of the Conference.
A progress report shall be submitted to the 14th Session. The work shall be conducted so as not to hinder any contemporaneous work being carried on in the field by any regional group.
Special Commissions are on their own; their decisions do not commit the governments. Of interest is the interpretation which the Permanent Bureau gave the Resolution in its Note prepared for the benefit of the 13th Session: 7 4
The Permanent Bureau thinks that the studies to which the conclusions of the Special Commission refer should be of such a nature that they would clearly show to the Standing Government Committee and possibly the 14th Session how obligations arising out of contracts and torts are in general dealt with by legislation, by the case law, and by legal writers in the various countries, and also in international organizations, and what the chances are of reaching texts reflecting what may perhaps be found as being common to all these systems of law and individual rules. It is not excluded, for example, that the studies will clearly show that such obligations, whenever they belong to very specified fields such as international payments or intellectual property, should be governed by special rules of conflict which would take into account the particularity of the field in which they will have to come into play.
It will be for the 13th Session to decide the terms in which a possible suggestion to be addressed to the Netherlands Standing Government Committee, and relating to the follow-up to be given to the conclusions of the Special Commission, should be drafted. Doubtless, the Session could limit itself to approving the conclusions of the Special Commission of January 1976 as the, are. [Vol. 41: No. 2 phrased by the Chairman, the issue to be voted on was a suggestion to the Conference that the Conference recommend to the Netherlands Standing Committee inclusion of Contracts in future work. Delegates from most of the Governments represented at the Session participated in the ensuing discussion. The division was along "party lines." The result may be given without anything further. A first vote produced a tie. Ten delegations voted for and ten against, with four, namely, the Netherlands, Switzerland, the United Kingdom, and Spain abstaining. On the second vote Spain joined the opponents. The proposal thus was lost by a vote of ten to eleven, the Netherlands, Switzerland, and the United Kingdom abstaining. While represented at the Session, Argentina, Brazil, Israel and Turkey had no-one at the meeting. The United States was supported by Australia, Canada, Egypt, Finland, Japan, Norway, Sweden, Czechoslovakia, and Yugoslavia. The opposition was composed of Belgium, France, the German Federal Republic, Italy, and Luxemburg, Denmark and Ireland, Austria and Greece (declared EEC candidates), and Portugal and Spain (undeclared). In the discussion, one of the Swiss delegates had said that he personally favored an investigation on a broad basis; the same position had been taken originally by a Spanish delegate.
From the debate a statement made by an official of the EEC, present as observer, merits notation. According to him, the EEC would complete its codification work. Participation thereafter by the EEC in work on the same subject by the Hague Conference would be most unlikely.
The secretary general of the Hague Conference in his intervention took the line developed in the Permanent Bureau Note. A huge amount of preparation by the Bureau would be needed, creating manpower and financial problems. From the American side it was retorted that if, as proposed, a Special Commission were appointed, within its membership it would have all the expert knowledge needed to start the general discussion immediately. No mountain of documents from the Bureau was needed. Speaking as Chairman of the Netherlands Standing Committee, the President of the 13th Session remarked that, if the issue reached the Committee in connection with its jurisdiction over the Conference's program, in his view the Committee would consider that it had two responsibilities: first, to preserve the coherence and unity of the Conference and do everything necessary to avoid division of the Conference into different groups; and, second, to secure a useful program for the Conference within its financial means.
Obviously, the Hague Conference has reached a crisis in its life. Codification of the rules for Contracts has been left to a regional group. Before comments on the situation are offered, a related Conference event needs to be mentioned.
The 13th Session had three topics on its agenda, the law applicable to matrimonial property regimes, recognition of the validity of marriages, and the law applicable to agency. For the first two topics, drafts were produced at the session, 2 but work on agency ran into trouble. Difficulties had been encountered already at the two pre-Conference sessions of the Special Commission on Agency. The Conference agreed to have a Special Commission continue the effort. The Special Commission met in June 1977 and produced a draft.83 Agency had been put on the list of possible topics for future work with a low rating. The need for a convention had been questioned at earlier sessions. 84 The Netherlands Committee picked it, presumably, for lack of a more appealing topic. The old Hague Conventions have been replaced. Most of the important topics have been attended to.1 5 The special problem with Agency now was that the part of Agency concerning the relations between principal and agent was straight contracts law. Work on Contracts was opposed but it was deemed all right to proceed with Agency.
Discussion of the merits of the Hague draft should await the availability of the report by the Rapporteur, but Article 16 on mandatory rules merits reproduction :86
In the application of the Convention, effect may be given to the mandatory rules of any State with which the situation has a significant connection, if and in so far as, under the law of that State, those rules must be applied whatever the law specified by its choice of law rules.
The Common Market Working Group having continued its work on Contracts, the provision is likely to represent current thinking by that group. A "may" has come to replace the "shall" in "shall be taken into account" of the original draft." 7 After "legal impressionism" we now have unification of law through non-rules. Even for local codification it is no more than make-believe.
The lack of rules for contracts in countries such as Germany and Switzer- 86. Draft Convention on the Law Applicable to Agency, supra note 83. 87. Art. 7 of the 1972 draft, supra note 60, at 588, read: "Where a contract is connected also with a State other than the State whose law is applicable under arts. 2, 4, 5, 6, 16, 17, 18, and 19(3), and where the law of that other State contains provisions regulating the subject matter in a mandatory way so as to exclude application of any other law, such provisions shall be taken into account to the extent that their particular nature or purpose can justify that exclusion." Cf. Collins, supra note 77, at 49.
[Vol. 41: No. 2 land with codified conflicts rules is no accident but the result of strong opposition. 8 Because, it is said, contracts is the field where certainty is lacking and most needed, search for rules is undertaken periodically."' The result has always been the same. Restatement-type work raises a different question and it is possible that the Hague Conference could in this way make a valuable contribution.
V
REFLECTIONS ON THE 13TH SESSION OF THE HAGUE CONFERENCE
In any assessment of the events of October 1976, care must be taken to avoid pitfalls. Contrary to appearance, even in the Code countries no agreement exists on codification of conflicts rules for contracts. The question is controversial everywhere. Furthermore, the apparent unity on the Market side is only for outside consumption. As many views exist as there are member States, each State having difficulty in formulating its own view. Finally, the voting down of the American proposal (rather than arriving at a compromise) was not inevitable but reflects poor handling by those entrusted with the interests of the Conference.
What did not need demonstration, but has been demonstrated, is the defect in the organizational set-up of the Conference. The Netherlands Standing Committee bears a responsibility too heavy for a national body, generally, and certainly under present world conditions. The Charter was written in 1951, the Common Market created in 1957. Even in 1951 the absolute control over the program given by the Charter to the Netherlands Committee was unwise. More subtle ways existed and exist to protect the financial concern of the Netherlands. If it existed, a Steering Committee on which all member governments are represented could have started work on the Market-Conference issue when it first surfaced. As on the earlier occasions a way out of the seeming impasse would have been found. If the Netherlands is agreeable to change, the Charter provides that amendments may be made with approval of two-thirds of the members. 90 The Common Market has apparently chosen to pre-empt for itself codification of the rules of conflict of laws, thus blocking the Hague Conference from doing the job for which it was created. This is a heavy responsibility. Having the Conference operate at the Market's pleasure, to pick up crumbs here and there, is not likely to appeal to the other member States.
The specific substantive issue responsible for the current crisis, codification of conflicts rules for contracts in general, has wrecked meetings before and will continue to do so. As in the past, for lack of an acceptable solution, 88. For history and references see Nadelmann, supra note 79, at 5. 1 (1974 II) .
For a recent discussion see Vischer, The Antagonism between Legal Security and the Search for Justice in the Field of Contracts, 142 RECUEIL DES COURS
90. Charter, supra note 65, art. 12.
recourse is had to what gives the appearance of a solution. In the EEC Draft of 1972, the "characteristic obligation" approach 9 1 has been built up beyond what it can deliver. 9 2 It is no more than one guideline among many; when overplayed in a statute or treaty, it risks sending courts on the wrong track. The United States managed to reach its bicentennial without the benefit of codified conflicts rules, and this notwithstanding the existence of power under the Constitution to regulate the field. 9 3 Non-use of that power has been no accident. 94 On the European Continent, codifying conflicts rules for contracts has been under consideration for at least a hundred years. Again the failure to codify is no accident. With this history in mind, the thought occurs that the confrontation at The Hague may have been over a false issue. No more than a "cooling-off" period may be needed to enable the Hague Conference to function again.
Starting the Conference was not easy. The Conference's purpose is as valid today as it was in 1893 when T.M.C. Asser succeeded in launching the Conferences and in 1951 when Offerhaus gave them a new lease on life. The Conference has built up an outstanding record. 95 A task like that of the Conference never ends. 9 6 Past achievements suggest salvage by a common effort.
Regional work was done in the past without creating friction. 97 Accommodation between regional groups and bodies working on a world-wide basis is no impossibility. The demonstration has been made. 98 
VI DEVELOPMENTS ON HEMISPHERE LEVEL
The problem faced by the United States on the inter-American level has similarities to what threatens the continued existence of the Hague Conference. The differences, however, are many. In the first place, the United States participated in the draft of the Charter for the Organization of American States as well as the draft of the amendments. Responsibility is shared for shortcomings in the organizational set-up. Second, on the factual side a grave problem is created by the isolation of the United States as the only Englishspeaking member and the only member from the common law world. 10 0 The situation is further complicated by differences on the economic side.
In Latin America, as distinguished from Western Europe, knowledge of current conflicts law in the United States is the exception. Brazil has a leading jurist with a special interest in the American conflicts system. In the Spanishspeaking States, such coverage of American doctrine as exists rarely goes beyond "Vested Rights."' 0 1 Recent development in Europe is not dealt with much better. The typical "old-style" treatise covers the domestic law and treaty law where the State is a party to the Montevideo Treaties, or the Bustamante Code, or both. Though change is on the way, 0 2 the results are not felt yet. As for familiarity in the United States with conflicts law in Latin America, excepting the specialized Bar, the situation is hardly better, if a look is had at the teaching materials. The valuable volumes in the "Bilateral Studies" Series are not used. 
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Latin American law has reached conflicts only at a few places. However great the value of materials for domestic purposes, the problem faced by unificationof-law work in the Organization of American States must be looked at against this background.
Technically The Inter-American Juridical Committee is composed of eleven members elected by the OAS's General Assembly. l 0 " Election is from panels of three furnished by each of the more than twenty member States. Under the Charter the members represent all member States. The Committee meets in regular and extraordinary sessions in Rio de Janeiro, where it has its seat. It reports to the OAS on its work. The Reports become available in Spanish first and thereafter in other languages, including English. Individual reporting by members is rare. Since 1974, the members have taken a prominent part, however, in the teaching of a course on International Law given yearly in Rio de Janeiro under the Committee's auspices with assistance from the OAS and the Getulio Vargas Foundation. I0 9 Often lectures deal with Committee work. The Rio Course is published by the OAS. 10 Most lectures are in Spanish.
Because the Inter-American Juridical Committee has jurisdiction over both public and private international law, the governments face a problem with regard to the election of members. Generally, preference goes to candidates from the diplomatic, public international law sector. Thus the Committee is no expert body on private international law. A member from that field may have it all for himself.
At the first Committee meeting, the member from Colombia, Jos6 Joaquin Caicedo Castilla, an authority on public and private international law, proposed work on revision of the Bustamante Code on Private International Law, 1 11 a product of the Sixth International Conference of American States held in Havana in 1928.112 Fifteen Latin American States have ratified the Code Convention, six with a general reservation.' 13 Changes in the Code, the argument went, might make the Code acceptable to more States, in particular those in South America which are parties to the Montevideo Treaties of 1889114 and 1940.11 The Inter-American Council of Jurists reacted favorably to the proposal at its 1950 session. The assignment went to the Committee "to investigate the possibility of revision, in so far as advisable, of the Bustamante Code and the Montevideo Treaties and of the Restatement of the Law of Conflict of Laws, in order to make these three codifications uniform."' 1 6 As phrased, the assignment produced mixed reactions. 17 Dr. Caicedo wanted the Restatement excluded from consideration. A further assignment asked for preparation of a comparative study of the three instruments. 1 A technical study was produced by Dr. Caicedo.' 19 The Council of Jurists at its 1959 session rephrased the assignment, asking the Committee to consider possible revision of the Bustamante Code with the aim of obtaining uniformity of rules of conflict of laws in the different American States. 12°T he possibility of partial revisions was studied. One idea was to write into the Code a rule making the law of the domicile the governing law for per- sonal status questions. In the Code, this was left to the local law (which might be the law of the domicile or the national law). The parties to the Montevideo Treaties, it was thought, objected to the Bustamante Code primarily for that reason. 21 Proposals for revision were prepared.
At its 1965 session the Council of Jurists decided to propose to the OAS that it call a specialized conference on revision of the Bustamante Code. 22 Revision was to begin with the Code's "general principles" and the rules on civil and commercial law; rules on labor law were to be added. The Montevideo Treaties as well as the general evolution of the law was to be taken into account. The States were to be represented by specialists in private international law. The OAS staff was to publish in one volume all documents produced in connection with the revision project. The volume became available in 1967.121 One piece is a revised version of the Bustamante Code, prepared by Dr. Caicedo.' 24 In 1971, the General Assembly of the OAS decided to convene the specialized conference on private international law.' 25 The OAS Permanent Council was given the assignment to establish the agenda in consultation with the governments. Thereafter, the drafts for the Conference were to be prepared by the Inter-American Committee. The Committee on Legal and Political Affairs of the Permanent Council set up a Working Group for formulation of the agenda. Consultations of the governments revealed a definite preference by a majority for work on specific questions in the commercial law field. 1 2 6 Better immediate results, it was thought, could be expected. Primary interest had shifted to creation of free trade areas in Latin America analogous to the European Market. Considerable attention was given to problems in the area of multinational corporations.
Eventually, a provisional agenda evolved with no less than eleven topics' 2 7 (to be indicated below). As instructed, the Inter-American Juridical Committee in 1973 prepared drafts (or recommendations) for all.1 2 8 All drafts, ex- The Conference was attended by all but three of the member States. From the provisional agenda six topics were chosen, three in the commercial law field and three in the area of judicial assistance. They were assigned to two separate committees. The Conference, in the Final Act, t 3° approved drafts for six Inter-American Conventions. 3 1 The three commercial law conventions are on conflict of laws concerning bills of exchange, on conflict of laws concerning checks (provisional text), and on international commercial arbitration. The three other conventions are on service of documents and letters rogatory, on taking evidence abroad, and on the legal regime of powers of attorney to be used abroad. With respect to checks, the Conference recommended further consideration of the topic, both for conflicts and preparation of a uniform substantive law.
In a Resolution, the Conference noted that, because of lack of time, only a few of the topics could be covered and that continuation of the work was deemed essential, with in-depth studies by specialists. The General Assembly of the OAS was urged to call a second specialized conference. In advance of the conference, a meeting of specialists from all States should take place to prepare the drafts. The drafts would then go to the Inter-American Juridical Committee for its comments and suggestions. These documents should be available to the governments to prepare for the conference.
Wide ratification of at least some of the conventions seems to be expected in Latin America. 132 No report of the United States delegation to the Panama Conference has appeared. Only the Arbitration Convention 3 ' and the principal convention on judicial assistance 3 4 have been discussed in our journals.
The General Assembly of the OAS complied with the wish expressed for a second specialized conference without losing time. of Conference II was passed at the May 1975 session.' 3 5 The offer of Uruguay to act as host was accepted. The Permanent Council was given the task of preparing the agenda. The Inter-American Juridical Committee was asked thereafter to prepare the drafts. The recommendation that a meeting of experts be called to make the drafts was disregarded. The Secretariat was given the assignment of preparing technical studies for the topics.
The provisional agenda for the Conference has eight topics, essentially those which were on the agenda for Conference I but were not acted on. The topics are:' 36 (1) recognition of judgments, (2) compliance with provisional measures granted in judicial proceedings, (3) proof of and information on foreign law, (4) checks, (5) updating conflicts rules regarding business associations, (6) international sales, (7) maritime transport, and (8) general rules on private international law. The Inter-American Juridical Committee had prepared drafts for most of these topics in 1973.137
The Inter-American Juridical Committee spent its July 1976 and January 1977 sessions on the topics. Changes had occurred in the Committee's membership. Because of the work by UNCITRAL, nothing was done on Sales. Production of a uniform law on checks also was shelved. On all other topics, except checks (conflicts) and general rules of private international law, work was completed. 3 The draft on recognition ofjudgments was rewritten.' 39 Some of the other drafts were revised. 4° The work on business associations produced dissents from the Committee draft and two separate drafts.1 4 ' Work on checks and general principles of private international law was to be completed in July 1977. The Secretariat has produced technical studies-some with outside assistance-for certain topics, 1 42 and more studies are on the way. 135 374 (1977) . The jurisdictional test (art. l(d)) for recognition is that (a) the original court must have had jurisdiction under its own law and (b) the legislation of the state of recognition does not claim exclusive jurisdiction for the subject matter.
140. With respect to the Draft on Provisional Measures, at 27, Dr. Vallad~o points out (at 43) that this should be treated in connection with recognition of judgments. The draft on information regarding foreign law, at 4, allows the courts through diplomatic channels to ask the country of the applicable law for information on its law, the text and its interpretation (art. 4). See Zanotti, 9 LAW. AM. 371, 376 (1977 Discussion of the drafts would be out of place. Some of them were prepared, as the supporting statements make clear, with only Latin American law in mind. Dr. Caicedo, the Committee's current president, never hid his view that the unification work should be restricted to Latin America. With respect to other drafts, the situation is not as obvious, but no effort to make them acceptable also to the United States can be detected. Of the available technical studies prepared by the Secretariat, it should be said that information on the law in the United States is included.
A realistic appraisal of the situation is called for. Dr. Caicedo does not speak for Latin America and the pitfall must be avoided of considering Latin America as a unit with the same position on the subject. However, the view that unification work should be restricted to Latin America is held widely. When unification of "inter-American private international law" is discussed among Latin Americans, almost always the inter-Latin American, not the inter-American (our expression), system is meant. The reference is to the Montevideo Treaties and the Bustainante Code and their accomplishments. 143 No inter-American system exists. The desirability and feasibility of its creation have not been demonstrated. Dr. Caicedo may be right in his view but the consequences ought to be drawn. Latin American work should not be under the auspices of the OAS, a truly inter-American organization. OAS work ought to be restricted to bona fide inter-American efforts, which should be so conducted that positive results can be expected. This means recourse to an expert body on private international law, not the Inter-American Juridical Committee. On this basis the choice of the topics would have to be re-examined. What is suitable for an inter-American, that is, Hemisphere, effort? I say, "Hemisphere effort" for, while Canada is still not in the OAS, its existence should not be overlooked for this type of project.
The United States has never favored general codification of private international law, regionally or internationally. Regional codification has the double disadvantage of creating different conflicts rules for different areas. Codification of rules for given topics raises an entirely different problem. Depending upon the topic, regional work may or may not be desirable. For none of the topics on the provisional agenda of Conference II is it clear that inter-American, as distinguished from international, work might be indicated. The same problem arose for Conference I. This is not to suggest that regional work for Latin America was not proper or desirable.
As regards international work, today Brazil and Argentina are members of the Hague Conference, Venezuela had observers at the last session and joining has been under consideration in Mexico. This fact must not be overlooked. For judicial assistance the Hague Conference has two excellent Conventions, ratified by numerous countries.' 4 4 Latin America did not participate in the drafting, but does this suggest incompatibility with all Latin American legal systems? Upon examination the contrary is likely to be found for at least some Latin American States. Use of these Conventions has the advantage of creating a link between them and all parties to the Conventions. The United States is about to accede to a third Hague Convention, one in whose preparation it did not share, the Convention abolishing the Requirement of Legalization for Foreign Public Documents. 145 Upon examination, Latin American States may find it equally useful. Duplication of international instruments without real need is poor policy.
A decision by Latin America to proceed with Latin American work would not lave the United States "uninterested." Production of conflicts rules anywhere with world-wide effect creates interest. The EEC closed-door policy could be replaced by an open door policy capable of securing mutual benefits. Recourse to an "observer" arrangement would be nothing new.
In the present status of affairs, the great Hemisphere problem is lack of sufficient contact between the specialists in the different American States. The difficulty exists even on the straight Latin American level. The Panama Conference has been praised for allowing personal contacts to be established. Easier ways can be imagined. 145a In Europe, the courses taught at the Hague Academy of International Law in French or English have done miracles in broadening knowledge about foreign conflicts law. The Recuei des Cours has become an indispensible professional tool. 146 At the Academy insufficient attention has been given to Latin American law, 1 47 but this does not justify the neglect of this source of informa- 49 Today, there is the Rio de Janeiro Course of International Law but, notwithstanding gestures,"' for conflict of laws it has been a strictly Latin American affair. A course on conflicts law in the United States has still to be offered. 5 ' For those in the United States interested in Latin American conflicts law, the trip to Rio is long. No course in English is offered. Re-establishment of the Academy is needed. But the availability of the printed Rio lectures must not be overlooked.
Problems of some magnitude incapable of easy solution exist. Fortunately, the difficulties are more tractable between neighbor States. Efforts on the Mexico-United States level to secure better familiarity on both sides with the respective conflicts rules have had their ups and downs but there are signs of current active concern.' 52 CONCLUSIONS The new types of difficulties encountered in work on unification of rules for conflict of laws raise complex issues in a field not easy even without this kind of complication. The national interest is challenged. The issues have to be faced. Codification for the world of conflicts law without United States participation is unsound as a general proposition. The United States has to play its role, for itself and the other countries counting on it.
The opening part of this paper has referred to the lack of a proper base for the unification-of-law work within the government. As the developments surveyed in this article will, I trust, have demonstrated, the situation is one that calls for a commitment by the government of resources in excess of those that have thus far been made available to it. Though one may hope for a more immediate, self-generated response, it seems doubtful that governmental activity will rise to an adequate level unless the need for its enlargement is clearly appreciated within the legal profession. Accordingly, my closing remarks will be on professional preparedness or the lack of it.
The bibliographies show the extent to which work on the international level is covered in our journals. If everything which has appeared at different places is put together, the picture is not entirely unfavorable. The results of the Hague Conference sessions have been reported regularly. 1 5 1 Occasional articles have appeared on UNCITRAL work.' 5 4 But no regular briefing on developments abroad takes place. To keep up to date, the specialist has to make the rounds of the specialized foreign journals. The profession at large is left in the dark. This unfortunate state of affairs is due to the lack of an American journal with responsibility for the international conflicts field. The lack of a journal again results from the absence of an organization comprising the specialists. Presently, the interests in the field are neither watched over nor fostered properly. Luncheons of practitioners and occasional round tables at teachers' meetings are valuable but they do not do the job.
In another article I reported recently the state of affairs abroad, listing the specialized journals and the back-up organizations. 1 55 The situation is well known to the American specialist. I will not burden this paper by repeating it. In my paper, I concluded that an American journal on private international law is needed.1 5 6 The problems discussed in the present paper show the urgency. A properly run journal keeps the profession up to date. It makes sure that attention is paid to problems which must be faced. Our own rewarding experience in the public international law field demonstrates this.
A strong back-up organization is needed. An American society devoted to the problems in international conflict of laws will fill a gap which has long been felt in the field. Production of a first-rate journal is a major project. Financing must be proper. During the early stage at least, the journal cannot, and should not, be run on a shoe-string basis. With the proper approach, what has been possible abroad can be accomplished in the United States. [Vol. 41: No. 2
TROUBLED INTERNATIONAL WORK
Contrary to a view popular in some quarters, conflict of laws is not an academic subject, one where only the doctriniste has a field day. The problems of international business are attended to, as are problems of personal and family relations. Intellectual speculation invited by the difficulties in the field does not remove the practical side. In the journals abroad, the core is on litigation (cases), legislative changes, work by international agencies, and publications in the field. Certainly, the realities are acknowledged by the business world. They have to, if only because of the amounts spent on consultations and litigation involving problems in the conflicts field. Compared with these expenses, what is needed for a good journal is de minimis. In a realistic assessment of the situation in Germany after the First World War, German industry insisted on creation of proper services (now executed by well-known institutions). 1 57 Financial support has come from the business side also elsewhere. American business is no less concerned about its interests. 158 Special difficulties are faced in the United States. The journal has to confront the fact that the profession's first interest is in interstate conflicts cases covered adequately by domestic publications. Duplication must, and can, be avoided. The foreign readers' interest is in an overview of the field as a whole. As for the domestic reader, because American activities are spread all over the globe, he may expect coverage of vast territory. A selective approach is needed. The responsibility will be with the editorial board which must reflect the principal areas of interest, territorial and other.
On the positive side, primarily due to its federal structure, the United States has remained the great laboratory for the field of conflicts. Developments in the United States-court decisions, Restatement work, doctrinal argument-are followed closely abroad. The American challenges of late were not received with open arms everywhere, answers have not always been responsive,1 59 but the so-called American revolution has secured the respect it is entitled to. Today the shortcomings of the "traditional" approach1 60 158. Generous support is given to international law journals, "senior" and "junior." 159. Sometimes triticism has concentrated on the proposal easiest to find fault with. The broad argument has been made that "the proposals" can work only in a federal system, and often the suggestion is advanced that approaches are not suited for Code systems, where, in fact, in most Code countries conflict of laws is not codified, or codified in such a way as to furnish little or no guidance to the courts. Some reactions abroad are noted in Juenger, Trends in European Conflicts Law, 60 CORNELL L. REv. 969, 970-72 (1975 [Vol. 41: No. 2 Whatever history's findings on the value of approaches suggested by different authors in the United States, 1 62 intellectual effort everywhere has reached levels rarely attained. Once again lasting contribution has come from this side of the Atlantic. Fulfilling a need, the American journal of private international law which is proposed may serve also as a memorial for a significant period in the history of an alluring, never dull field. A journal as conceived can fight provincialism at home and bias abroad. It will make sure that the field is given a place in the concerns of government and the legal profession commensurate with its national importance. 162 . "As in all branches, especially in that of choice of law, a pioneer spirit has come to permeate theoretical writing and judicial practice. Traditions are being broken, experiments are undertaken, and ideas, novel or believed to be novel, are propounded, opposed and tested. The 
